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AN ORDINANCE

TO AUTHORIZE A PROPERTY EXCHANGE WITH PAIN ALLEY, LLC FOR
THE ACQUISITION OF LAND IN THE UNITY PARK AREA; AND MATTERS
RELATED THERETO

WHEREAS, the city of Greenville is developing a new regional park known as Unity Park;
and

WHEREAS, Pain Alley, LLC (“PA”) is the owner of that certain tract or parcel of land
situate, lying and being located in the vicinity of Delano Drive and Mayberry Street, Greenville,
South Carolina, containing approximately 1.18 acres of land which is identified in the Greenville
County Tax Records as Parcel String 55-2-1.13 and shown as “Pain Alley Property” on the map
attached hereto and made a part hereof as Attachment 1 (the “PA Land”); and

WHEREAS, the City owns that certain tract or parcel of land situate, lying and being
located on Mayberry Street, Greenville, South Carolina, containing approximately 1.21 acres of
land, less that portion needed to extend Delano Drive, which is identified in the Greenville County
Tax Records as a part of Parcel String 55-2-1.5 and shown as “City Property” on Attachment 1
(the “City Land”); and

WHEREAS, the City and PA have entered into a Real Estate Contract, a copy of which is
attached hereto and incorporated herein by reference as Attachment 2 (the “Contract”) for the
purpose of exchanging the PA Property and the City Property (the “Exchange”); and

WHEREAS the terms of the Contract provide for the Exchange as well as the City’s
commitment to make improvements to the existing parking lot owned by PA and situated upon Parcel
String 55-2-1.13 (the “Parking Lot”) at a cost not to exceed Five Hundred Three Thousand and No/00
Dollars ($503,000) provided that PA makes seventy-five percent (75%) of the parking in the Parking
Lot available to general public during daylight hours for a period of twenty (20) years; and

WHEREAS, the parking is being secured for those members of the public wishing to access
the Swamp Rabbit Trail and Unity Park; and

WHEREAS, the Contract additionally provides that PA will include Affordable Housing
should its redevelopment of the City Land include a residential component. For the purposes of this
item, Affordable Housing is defined in the Contract as 20% of the units being reserved for owners or
renters making no more than 80% of the area median income; and

WHEREAS, the City finds that a fair and equivalent exchange of consideration is presented by
the transaction; and

WHEREAS, the Contract is contingent upon, among other things, City Council authorization
and City Council desires to provide that authorization by way of this Ordinance;

NOW, THEREFORE, BE IT ORDAINED BY THE MAYOR AND COUNCIL OF THE
CITY OF GREENVILLE, SOUTH CAROLINA, City Council hereby authorizes the Exchange
pursuant to the terms of the Contract. The City Manager is authorized to proceed with the acquisition
of the property in conformity with the terms and conditions of the Contract. The City Manager is further
authorized to execute any additional documents needed to complete the transaction, provided they are
in compliance with this Ordinance. The City Manager may make minor adjustments to the attached
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agreement after consultation with the City Attorney, provided they conform to the purposes of this
Ordinance.
This Ordinance shall become effective upon passage on the second and final reading.

DONE, RATIFIED AND PASSED THIS THE DAY OF , 2020.
MAYOR
ATTEST:
CITY CLERK

APPROVED AS TO FORM:

CITY ATTORNEY

REVIEWED:

CITY MANAGER
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ATTACHMENT 2

REAL ESTATE CONTRACT

This REAL ESTATE CONTRACT (hereinafter the “Contract”) is made and entered into
by and between THE CITY OF GREENVILLE, a South Carolina municipal corporation and
political subdivision of the State of South Carolina (the “City™) and PAIN ALLEY, LLC, a
limited liability company organized and existing under the laws of the State of South Carolina (the
“Pain Alley”) (cach a “Buyer” and a “Seller” as applicable where it pertains to the exchange of
property contemplated under this Contract as more fully explained in Paragraph 2 below and
collectively, the “Parties”).

WITNESSETH:

THAT FOR AND IN CONSIDERATION of the mutual covenants, agreements, and
undertakings herein set forth, and other valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, the City and the Pain Alley agree to exchange and therefore sell
and convey to each other the property described in Paragraphs 1 and 2 below on the terms and

conditions herein set forth;
1 Description of Pain Alley Property. The Pain Alley property which is the subject

of Contract is: (i) that certain tract or parcel of land situate, lying and being located in the vicinity
of Delano Drive and Mayberry Streets, Greenville, South Carolina, containing approximately
1.18 acres of land which is shown and identified in the Greenville County Tax Records as Parcel
String 55-2-1.13, together with all rights, ways and easements appurtenant thereto, including,
without limitation, all of Seller’s right, title and interest, if any, in and to the land underlying and
the air space overlying any public or private ways or streets crossing or abutting said real estate,
hereinafter called the “Pain Alley Land”) and further described on Exhibit A attached hereto and
incorporated herein; (ii) all of Pain Alley’s right, title and interest in the improvements located
thereon (hereinafier collectively called the “Pain Alley Improvements™); (iii) all of Pain Alley's
right, title and interest, if any, in and to goods, equipment, machinery, apparatus, fittings, furniture,
furnishings, supplies, spare parts, tools and other personal property of every kind belonging to Pain
Alley located on the Pain Alley Land or within the Pain Allcy Improvements and specifically used
in connection with the operation, management or maintenance of the Pain Alley Land or the Pain
Alley Improvements, (hereinafter collectively called the “Pain Alley Personalty”™); and (iv) all of
Pain Alley’s right, title and interest in and to: (A) management, service and other contracts and
agreements, if any, which are scheduled and identified on Exhibit B attached hereto (hereinafter
called the “Pain Alley Service Agreements™) to the extent the same are transferable; and (B)
warranties, guaranties, certificates, licenses, permits, authorizations, consents and approvals issued
to Pain Alley with respect to the use, occupancy, possession and operation of the Land and the
Improvements (hercinafter called the “Pain Alley Permits™) to the extent the same are
transferable. The Pain Alley Land, the Pain Alley Improvements, and the Pain Alley Personalty
are hereinafler collectively called the “Pain Alley Property”.

2. Description of City Property. The City property which is the subject of Contract
is: (i) that certain tract or parcel of land situate, lying and being located on Mayberry Street,
Greenville, South Carolina, containing approximately 1.21 acres of land which is shown and
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identified in the Greenville County Tax Records as a part of Parcel String 55-2-1.5 which consists
of that portion of land located to the north of Delano Drive as if it were extended in a southwesterly
fashion, LESS that portion need for the construction of a new street which will serve all City-
owned property on Mayberry Street, together with all rights, ways and easements appurtenant
thereto, including, without limitation, all of City's right, title and interest, if any, in and to the land
underlying and the air space overlying any public or private ways or streets crossing or abutting
said real estate, (hereinafter called the “City Land™) and further described on Exhibit A attached
hereto and incorporated herein; (ii) all of City’s right, title and interest in the improvements located
thereon (hereinafier collectively called the “City Improvements”); (iii) all of City's right, title
and interest, if any, in and to goods, equipment, machinery, apparatus, fittings, furniture,
furnishings, supplies, spare parts, tools and other personal property of every kind belonging to City
located on the City Land or within the City Improvements and specifically used in connection with
the operation, management or maintenance of the City Land or the City Improvements, (hereinafter
collectively called the “City Personalty”); and (iv) all of City’s right, title and interest in and to:
(A) management, service and other contracts and agreements, if any, which are scheduled and
identified on Exhibit C attached hereto (hereinafter called the “City Service Agreements™) to the
extent the same are transferable; and (B) warranties, guaranties, certificates, licenses, permits,
authorizations, consents and approvals issued to City with respect to the use, occupancy,
possession and operation of the Land and the Improvements (hercinafier called the “City
Permits”) to the extent the same are transferable. The City Land, the City Improvements, and the
City Personality are hereinafier collectively called the “City Property”. The Pain Alley Property
and the City Property are each hereinafter respectively referred to as the “Property” where the
context so requires. By way of further explanation and an cxample, with the respect to the Pain
Alley Property being acquired by the City hereunder, the term Property refers to the Pain Alley
Property, the term Buyer refers to the City, and the term Seller refers to the Pain Alley.

3. Exchange and Other Consideration,

Contingent upon the appropriation of funds by the Greenville City Council (the *City Council™)
in the full amount of the City Contribution (as that term is defined below) and City Council’s
approval of the transaction contemplated under this Contract by way of formal action in a duly-
assembled meeting, the Partics agree to exchange the Pain Allcy Property and the City Property
(the “Exchange”) by way of limited warranty deed conveying a 100% insurable fee simple
interest. The City’s deed to Pain Alley shall contain a restriction that in the event Pain Alley's
future development upen the City Property includes a residential component, 20% of the units
shall be mude available for residents or owners with income of no more than 80% of the median
income as defined by the U.S. Department of Housing and Urban Development (*HUD”) in the
year that the development is granted a Certificate of Occupancy. The parties acknowledge that
the City Property will be subject to the Unity Park Community Character Code (the “Code™)
which remains a work in progress. It is anticipated that, upon adoption, the Code will permit the
construction of a mixed-use structure that is up to six (6) stories in height. In the event the Code
prohibits such a structure, the City will use best efforts to assist Pain Alley in obtaining a
variance, subject to any approval(s) that will be required from the City Board of Zoning Appeals,
it being recognized that the City cannot commit said Board to a particular course of action.
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In eddition, the City agrees to undertake certain improvements to the existing parking lot owned
situated upon Parcel String 55-2-1.14 (the “Parking Lot™) at a cost not to exceed Five Hundred
Three Thousand and No/00 Dollars ($503,000.00) (the “City Contribution™). The schedule of
values and the conceptual plan for said improvements are more fully set forth on Exhibit D
attached hereto and incorporated herein (the “Parking Lot Improvements™). Pain Alley shall
place a restrictive covenant upon the real property comprising the Parking Lot that for a period of
twenty (20) years, Pain Alley, its successors and assigns: (a) shall not develop said property for
any purpose or use other than as a parking facility and (b) make at least seventy-five percent
(75%) of the parking spaces in the Parking Lot available for use by the general public on a first
come, first served basis during daylight hours; for the aveidance of doubt, Pain Alley, its
successors or assigns shall not mark as “reserved” more than twenty-five percent (25%) of the
spaces in the Parking Lot for use by Pain Alley's tenants and their respective inviiees/licensees.
The City will put the Parking Lot Improvements out for bid within thirty (30} days of execution
of this Contract and will use commercially reasonable efforts to ensure that the Parking Lot
Improvements will be completed within one hundred twenty (120) days of the Closing Date, it
being recognized that the City is under no obligation to fund or construct said improvements
until the Exchange is consummated.

Closing. Closing of the transaction herein provided shall be held on or before the
ﬂnmeth{]ﬂ"'} day after the end of the Feasibility Period (as that term is defined below), provided
there has been no material change in the status of the title or the environmental condition of either
the Pain Alley Property or the City Property in the sole discretion of the Buyer (hereinafter the
“Closing” or the “Closing Date”). Closing shall occur at the law offices of Bell, Carrington, Price
& Gregg, LLC in Greenville, South Carolina or at such other time and place as may be mutually
agreed upon by the Parties.

3. Survey. Buyer may, but shall not be obligated to, obtain a cumrent survey of
Property made by a registered surveyor or engineer. The survey shall indicate the boundary lines
of Property, the location of all easements, roadways and other rights of way, flood plain aress, any
existing building setback line, any encroachments and any other matters affecting Property. The

survey shall contain a legal description of Property which shall be used in the deed conveying title
to Buyer.

6. Title. At Closing, Seller shall deliver to Buyer good, marketable and insurable fee
simple title to Property, free and clear of all liens and encumbrances except for; (a) taxes for the
year in which Closing occurs; (b) easements, covenants, and restrictions of record as of the
Effective Date which are acceptable to Buyer; (c) reserved; and (d) the reversionary clauses
referenced above in Paragraph 3 (collectively, the “Permitted Exceptions™). For the purposes of
Contract, the term “insurable title” means title that a title insurance company acceptable to Buyer
(“Title Company™) is willing to insure by issuing to Buyer a commitment for an American Land
Title Association (“ALTA”) owner’s insurance policy in the amount of the purchase price, at
standard rates, insuring Buyer’s title to Property, without exception other than those mentioned
above. If Seller is unable to deliver indefeasible, good and insurable fee simple absolute title to
Property subject only to the Permitted Exceptions at Closing, Buyer may terminate Contract
without further liability or obligation on the part of either Party.
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7. Buyer's Rights Prior to Closing — Feasibility Period.

(a)  From the Effective Date of the Contract to, until, and including the forty-
fifth (45") thereafter, along with any extension pursuant to Paragraph 7(b) below (which period is
referred to herein as the “Feasibility Period”), Buyer, its authorized agents and employees, s well
as others authorized by Buyer, shall have full and complete access to Property and shall be entitled
to enter upon Property and make such marketing, financial, surveying, architectural, engineering,
topographical, geological, soil, subsurface, non-invasive environmental, water drainage, and
traffic studies and any other audits, investigations, inspection, evaluations, studies, tests, borings,
and measurements as Buyer deems necessary or advisable, so long as the same do not result in any
material adverse change to the physical characteristics of Property or disrupt the operation of
Property or the tenants thereon. Buyer shall pay for any actual and documented damages 10
Property caused by Buyer or its agents during any investigation of Property pursuant to this
paragraph if Buyer elects not to buy Property.

(b)  Notwithstanding the foregoing items of Paragraph 7(a), if Buyer determines
before the expiration of the Feasibility Period, in its sole discretion, based on the environmental
due diligence performed or obtained by Buyer during the Feasibility Period that additional
environmental assessment, investigation and/or governmental approvals including but not a
limited to a Voluntary Cleanup Contract with the South Carolina Department of Health and
Environmental Control (hereinafter “VCC™) or a Letter of [nurement with respect to an existing
VCC, if any, would be prudent, then Buyer may unilaterally extend the Feasibility Period until it
has completed the additional investigation or obtained a VCC and/or other governmental
approvals, but in no event shall such extension exceed an additional one-hundred eighty (180)
days, unless the Parties otherwise mutually agree to an additional extension of time,

(¢)  Notwithstanding the foregoing items of Paragraph 7(a), the Buyer shall
obtain Seller’s written consent to perform any environmental testing beyond testing pursuant to a
Phase I environmental study.

(d)  Buyer has the exclusive right to terminate Contract at any time during the
Feasibility Period, or during any extensions thereof, for any reason or no reason. If Buyer elects
to terminate pursuant to this Paragraph 7, it shall give written notice of such termination to Seller
and to the Escrow Agent prior to the end of the Feasibility Period (or any extensions thereof) and
upon such termination, the Parties shall have no further obligation to each other.

(¢6)  RESERVED.

8. Documents and Records to be Furnished by Sellers. Within ten (10) days of the
Effective Date, Seller shall deliver to Buyer legible copies (including all exhibits) of any of the
following documents which are in Sellers possession or obtainable at no cost to Seller:

(a) Copies of all leases (if any);

(b) All real property and other ad valorem tax bills and utility bills for the two-year
period preceding the Effective Date of Contract.
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(c) Copies of all Service Agreements and Permits.
{(d) Copy of any appraisals of the Property.
() Copies of all architectural drawings and structural reports.

(f) Copies of all easements, rights of way, REAs, cross access agreements or other
documents relating to the title to Property.

(g) Copies of any existing Phase I and/or Phase Il Environmental Reports plus any
other environmental reports or information (collectively, the “Environmental
Reports™),

(h) Copies of all existing title insurance commitments or title insurance policies,
surveys, roof, HVAC or other structural or inspection reports of any kind.

9. arranties, R ations A Fl S cller. Seller represents,
warrants and covenants to and with Buyer, knowing that Buyer is relying on each such
representation, warranty and covenant, that:

(@  Seller is duly authorized entity in good standing for purposes of conducting
business in the State of South Carolina.

(b)  Seller has the lawful right, power, authority and capacity to sell the Property
in accordance with the terms, provisions and conditions of Contract.

(c)  There are no actions, suits or proceedings pending or, to the best of Seller’s
knowledge, threatened against, by or affecting Seller which affect title to the Property or which
question the validity or enforceability of Contract or of any sction taken by Seller under Contract,
in any court or before any governmental authority, domestic or foreign.

(d)  The execution of and entry into the Contract, the execution and delivery of
the documents and instruments to be executed and delivered by Seller on the Closing Date, and
the performance by Seller of Seller’s duties and obligations under the Contract and of all other acts
necessary and appropriate for the full consummation of the purchase and sale of the Property as
contemplated by and provided for in Contract, are consistent with and not in violation of, and will
not create any default under, any contract, agreement or other instrument to which Seller is a party,
any judicial order or judgment of any nature by which Seller is bound, and the covenants and
agreements of Seller under the Contract, are the valid and binding obligations of Seller, enforceable
in accordance with their terms.

(¢)  Onthe Closing Date, all necessary action will have been taken by the Seller
pursuant to its operational documents authorizing and approving the execution of and entry into
the Contract, the execution and delivery by the Seller of the documents and instruments to be
executed and delivered by Seller on the Closing Date, and the performance by Seller of Seller's
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